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this obligation and waiving the illegality pays the amount to C upon his promise to pay it 
to B, B can recover from C, the latter not being permitted to set up the original transaction. 
Brooks v. Martin, 2 Wall. 70, seems to go a little farther than this, but the above statement 
of the law is fully borne out by McMullen v, Hollman 174 U. S. 639, and by the great weight 
of authority. 

Patent — Infringement — Right of Purchaser of Patented Articles to Repair.— 
Defendant, a custom machinist, repaired sewing machines for the purchasers, by renew- 
ing several of the material patented parts. Patentees sue for infringement, admitting that 
the case stands as though brought against the purchasers. Held: no infringement. Goodyear 
Shoe Machinery Co. v. Jackson, (1901) 112 Fed Rep. 146, 50 C. C. A. 159. 

When the patent is for a single thing, like a needle, and not for a device composed of sev- 
eral elements combined, to replace the old needle bv a new one is reproduction, not repair. 
Aiken v. Manchester Print Works, 2 Cliff. 435, Fed. Cas. No. 113. When the patent is for a 
device embracing a combination of elements, it is infringement to reconstruct after it has 
filled its purpose and is substantially destroyed. Cotton-Tie Co. v. Simmons, 106 D. S. 89, 
Davis Electrical Works v. Edison E Light Co., 8 C. C. A. 615, 60 Fed. R. 276. A practical 
though not a literal reconstruction, under pretext of repairs, is infringement, but replace- 
ment of easily worn out parts is permissible. Wilson v. Simpson, 9 How. (U. S.) 109. 

In the principal case the several patents cover a combination of essential elements only a 
portion of which were replaced. Each case must stand by itself and no general rule can be 
laid down other than that all the essential elements of the combination cannot be replaced. 
If under all the circumstances of the case, considered in the light of the nature and purpose 
of the invention, a bona tide intent to repair is apparent, and some essential element remains, 
it is not reconstruction or reproduction, but restoration, and is not infringement. 

PRINCIPAL AND SURETY— RELEASE OF SURETY BY LACHES OF OFFICERS OR AGENTS OF 

the Corporation Secured.— A surety company became surety for the fidelity of a bank 
president. The president was guilty of irregularities, the bank failed, and the receiver of 
the bank brought action to recover x>t the surety company upon the bond of the president. 
The defense, inter alia, was that the bank directors knew of the president's irregularities 
and did nothing to secure the bank against them, and especially that the cashier of the 
bank knew of these irreiularities and that his knowledge must be imputed to the corpora- 
tion. Held, that the surety was not released. Fidelity Co. v. Courtney (1901), — TJ. S. — , 22 
Sup. Ct, Rep. 833. 

"It is well settled," said the court, "that in the absence of express agreement, the 
surety on a bond given to a corporation, conditioned for the faithful performance 
by an employe of his duties, is not relieved from liability for a loss within the condition of a 
bond by reason of the laches or neglect of the board of directors, not amounting to fraud or 
bad faith, and that the acts of ordinary agents or employees of the indemnified corporation, 
conniving at or cooperating with the wrongful act of the bonded employee, will not be 
imputed to.the corporation. United States v. Kirkfiatruk (1824) 9 Wheat. 720 736, 6 I,, ed. 199, 
203; Minor v. Mechanics' Bank (1828) 1 Pet. 46, 7 I,, ed. 47; Taylor v. Bank of Kentucky (1829) 
2 J. J. Marsh. 564; Amherst Bank v. Root (1841) 2 Met. 522; Louisiana Stale Bank v. Ledoux 
(1848) 3 La. Ann. 674; Pittsburg, ft. W. & C. P. Co. v. Shaefter (1868) 59 Pa. 350, 356; Atlas 
Bank v. Brownell (1869) 9 R, I. 168, 11 Am. Rep, 231." 

Upon the second point the court said: "The principle of law discussed in the case of The 
Distilled Spirits 11 Wall. 356, sub nom. Harrington v. United States 20 L. ed. 167, viz., that the 
knowledge of an agent is in law the knowledge of his principal, is intended for the protec- 
tion of the other party (actually or constructively) to a transaction for and on account of the 
principal had with such agent. In the very nature of things, such a principle does not obtain 
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in favor of a surety who has bonded one officer of a corporation, so as to relieve him from 
the obligations of his bond, by imputing to the corporation knowledge acquired by another 
employee subsequent to the execution of the bond (and from negligence or wrongful mo- 
tives, not disclosed to the corporation), of a wrong committed by the official whose faithful 
performance of duty was guaranteed by the bond." 

Public Policy — Stipulation Allowing Payment Only if Money Not Borrowed 
From Another. — Plaintiff borrowed from defendant a sum of money for ten years, giving his 
note therefor, secured by a mortgage upon real estate. The note contained a clause giving 
plaintiff the privilege, at any time after one year, of making payments upon the principal, 
but there was also a stipulation that the privilege should not avail if "the money tendered is 
borrowed in whole or in part elsewhere." Some time after the first year, the plaintiff ten- 
dered the whole amount due upon the note and mortgage, which tender the defendant de- 
clined to receive unless plaintiff would make an affidavit that the money tendered had not 
been borrowed, in whole or in part, elsewhere. Plaintiff refused to make this affidavit, and 
brought this action to secure a release of the mortgage, tendering in court the full amount of 
the indebtedness. Held, that plaintiff was entitled to the relief sought. Union Central L, Ins. 
Co. v. Champlin (1901), Okla. , 65 Pac. Rep. 836, 55 I,. R. A, 109. 

The court held that the stipulation limiting the right of payment was void. "The prin- 
ciple deducible from the authorities is that any stipulation, agreement or contract which for- 
bids the debtor from discharging his obligation by borrowing money, in whole or in part, 
except from the creditor, is subversive of the rights of the individual, injurious to the pub- 
lic at large, and is therefoxe void on the high ground of public policy." No cases were 
cited. 

Res Judicata— Operation Against a State.— A state statute provided for the appoint- 
ment of certain local officers by the governor, and the governor made the appointment. The 
city authorities, claiming to have the appointing power, appointed others. The state, by its 
attorney-general, sought to have the governor's appointees installed and the city's appointees 
ousted. The supreme court held the statute unconstitutional, and confirmed the title of the 
officers appointed by the local authorities. (State v. Moores, 55 Neb. 480, 76 N. W. 175, 41 1,, R. 
A. 624) . The question was raised again in a variety of forms until the court reversed the de- 
cision wherein it had held the statute unconstitutional. (Stale v. Kennedy, 60 Neb. 300, 83 N, 

W. 87; Redell v. Moores, 63 Neb. , 88 N. W. 243) . It was then sought to compel the governor 

to make appointments under the original act to supersede the local appointees. Held, that 
the first decision, confirming the title of the local appointees, although erroneous, was res 
adjudicata, State v. Savage (1902), Neb. , 90 N. W. Rep. 898. 

. The court held that the doctrine of res judicata operated against the state as against a pri- 
vate litigant, relying upon Holsworth v. O'Chander, 49 Neb. 42, 68 N. W. 334; O'Connell v. 
Chicago, etc. R. Co., 184 111. 308, 56N. E. 355; Peoples. Smith, 93 Cal. 445, 29 Pac. 64; McClerky 
v. State, 4 Tex. Civ. App. 322, 23 S. W. 518. "The right of the mayor's appointees to hold the 
offices," said the court, "was the thing adjudged in State v, Moores, and it is the only thing to 
be adjudged in this action. The decision in the MooreS Case is not law, but for the purpos es 
of this litigation it stands in place of the law. The governor may, of course, appoint, but, in 
the face of a plea of res judicata, we cannot put his appointees in possession of the offices. 
The court is held in bondage by its own error. * Slat pro rattone voluntas 1 is the-rule of deci- 
sion for this case." 

Sales — Consideration— Mutuality.— Defendant agreed to sell, and plaintiff ^agreed to 
buy, "all the oil t might require for its own use for a period of twelve months." Held, not 



